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JUDGMENT OF THE COURT (First Chamber)

20 October 2011*)

(Reference for a preliminary ruling — Whether adowourt has the power to refer a
guestion to the Court for a preliminary ruling —gRtation (EC) No 1346/2000 — Insolvency
proceedings — International jurisdiction — The cef a debtor’'s main interests — Transfer
of a registered office to another Member State ragpt of establishment)

In Case ©396/09,

REFERENCE for a preliminary ruling under Article 2EC from the Tribunale di Bari
(Italy), made by decision of 6 July 2009, receiadhe Court on 13 October 2009, in the
proceedings

Interedil Srl, in liquidation

Fallimento Interedil Srl,
Intesa Gestione Crediti SpA,
THE COURT (First Chamber),

composed of A. Tizzano, President of the ChamberSifjan, A. Borg Barthet, M. lleSi
and M. Berger (Rapporteur), Judges,

Advocate General: J. Kokott,

Registrar: A. Impellizzeri, Administrator,

having regard to the written procedure and furtbeéhe hearing on 13 January 2011,
after considering the observations submitted oralbeif:

- Interedil Srl, in liquidation, by P. Troi@llo, avvocato,

- Fallimento Interedil Srl, by G. Labancayacato,

- Intesa Gestione Crediti SpA, by G. Costantavvocato,

- the European Commission, by N. BambaraSarRRetrova, acting as Agents,
after hearing the Opinion of the Advocate Gener#ha sitting on 10 March 2011,

gives the following

Judgment
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This reference for a preliminary rulingncerns the interpretation of Article 3 of Council
Regulation (EC) No 1346/2000 of 29 May 2000 on imsiacy proceedings (OJ 2000 L 160,
p. 1) (‘the Regulation’).

The reference was made in proceedingsdagtwnteredil Srl, in liquidation (‘Interedil’), on
the one hand and Fallimento Interedil Srl and kt€estione Crediti SpA (‘Intesa’), of
which Italfondario SpA is the successor, on theegtiboncerning a petition for bankruptcy
filed by Intesa against Interedil.

Legal context

European Union law

The Regulation was adopted on the bagesy; alia, of Articles 61(c) EC and 67(1) EC.
Article 2 of the Regulation, which dealshadefinitions, provides as follows:

‘For the purposes of this Regulation, the followafinitions shall apply:

(@) “insolvency proceedings” shall mean thbeotive proceedings referred to in Article
1(1).These proceedings are listed in Annex A,

(h)  “establishment” shall mean any place afrapions where the debtor carries out a non
-transitory economic activity with human means godds.’

The list in Annex A to the Regulation msfeinter alia as regards lItaly, to ‘fallimento’
proceedings.

Article 3 of the Regulation, which dealshanternational jurisdiction, provides as follows

‘1.  The courts of the Member State within tagitory of which the centre of a debtor’s
main interests is situated shall have jurisdictompen insolvency proceedings. In the case
of a company or legal person, the place of thesteggd office shall be presumed to be the
centre of its main interests in the absence offmthe contrary.

2.  Where the centre of a debtor's main intsres situated within the territory of a
Member State, the courts of another Member Statk Iseive jurisdiction to open insolvency
proceedings against that debtor only if he possessestablishment within the territory of
that other Member State. The effects of those gaiogs shall be restricted to the assets of
the debtor situated in the territory of the latiégmber State.

Recital 13 in the preamble to the Regoiatstates that ‘the “centre of main interests”
should correspond to the place where the debtaduma the administration of his interests
on a regular basis and [which] is therefore astetde by third parties’.

National law

Article 382 of the Italian Codice di Prdoea Civile (Code of Civil Procedure), which
concerns the resolution by the Corte suprema dazésne of questions of jurisdiction,
provides as follows:
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‘When adjudicating on a question of jurisdictiohgtCourt shall give its ruling on that
guestion, determining, where appropriate, the doavtng jurisdiction ...’

It is apparent from the order for refeeeribat, according to established cdae, any
decision delivered by the Corte suprema di cassazim the basis of that provision is final
and binding on the court dealing with the substarfdbe case.

The dispute in the main proceedings and the questis referred for a preliminary
ruling

Interedil was constituted in the legal foaoha ‘societa a responsabilita limitata’ under
Italian law and had its registered office in Monbgtialy). On 18 July 2001, its registered
office was transferred to London (United Kingdo®h the same date, it was removed from
the register of companies of the Italian Stateldvohg the transfer of its registered office,
Interedil was registered with the United Kingdongister of companies and entered in the
register as an ‘FC’ (Foreign Company).

According to the statements made by Inteeedset out in the order for reference, at the
same time as the transfer of its registered officeyas engaged in transactions which
concluded in Interedil being acquired by the Bhitigroup Canopus, contracts being
negotiated and entered into for the transfer ofisiness concern. According to Interedil, a
few months after the transfer of its registeredceffthe title to properties which it owned in
Taranto (Italy) was transferred to Windowmist L& part of the assets of the business
transferred. Interedil also stated that it was nezdofrom the United Kingdom register of
companies on 22 July 2002.

On 28 October 2003, Intesa filed a petitiath the Tribunale di Bari for the opening of
bankruptcy (‘fallimento’) proceedings against |etei.

Interedil challenged the jurisdiction ofathcourt on the ground that, as a result of the
transfer of its registered office to the United gd@om, only the courts of that Member State
had jurisdiction to open insolvency proceedings.13rDecember 2003, Interedil requested
that the Corte suprema di cassazione give a rolnthe preliminary issue of jurisdiction.

On 24 May 2004, without wafting for the & of the Corte suprema di cassazione and
taking the view that the objection alleging thag tkalian courts did not have jurisdiction
was manifestly unfounded and that it was estaldighat the undertaking in question was
insolvent, the Tribunale di Bari ordered that Iet#t be wound up.

On 18 June 2004, Interedil lodged an apagainst the windingup order before the Corte
suprema di cassazione.

On 20 May 2005, the Corte suprema di camsazadjudicated by way of order on the
preliminary issue of jurisdiction referred to itdaheld that the Italian courts had jurisdiction.
It took the view that the presumption in the secamhtence of Article 3(1) of the
Regulation that the centre of main interests cporded to the place of the registered office
could be rebutted as a result of various circuntgsnnamely the presence of immovable
property in Italy owned by Interedil, the existermfea lease agreement in respect of two
hotel complexes and a contract concluded with &ibgninstitution, and the fact that the
Bari register of companies had not been notifiedhef transfer of Interedil’s registered
office.

Doubting the validity of the Corte di sume di cassazione’s finding, in the light of the
criteria established by the Court in Case3€1/04Eurofood IFSC [2006] ECR 3813, the
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Tribunale di Bari decided to stay the proceedinys @@ refer the following questions to the
Court for a preliminary ruling:

‘1. Is the term “the centre of a debtor’'s mimterests” in Article 3(1) of [the] Regulation
... to be interpreted in accordance with Community & national law, and, if the
former, how is that term to be defined and what #ve decisive factors or
considerations for the purpose of identifying tberftre of main interests”?

2.  Can the presumption laid down in Articld)36f [the] Regulation ..., according to
which “[ijn the case of a company ... the placetlod¢ registered office shall be
presumed to be the centre of its main interestsarabsence of proof to the contrary”,
be rebutted if it is established that the compaaryies on genuine business activity in
a State other than that in which it has its regesteoffice, or is it necessary, in order
for the presumption to be deemed rebutted, to ksftathat the company has not
carried on any business activity in the State iictiit has its registered office?

3. If a company has, in a Member State othan tthat in which it has its registered
office, immovable property, a lease agreement camted by the debtor company with
another company in respect of two hotel compleaesl a contract with a banking
institution, are these sufficient factors or coesadions to rebut the presumption laid
down in Article 3(1) of [the] Regulation ... that tpéace of the company’s “registered
office” is the centre of its main interests and sweh circumstances sufficient for the
company to be regarded as having an “establishniertiat Member State within the
meaning of Article 3(2) of [the] Regulation ...?

4.  If the ruling on jurisdiction by the Coffuprema] di cassazione in the aforementioned
Order ... is based on an interpretation of Articlef3the] Regulation ... which is at
variance with that of the Court of Justice ..., i thpplication of that provision of
Community law, as interpreted by the Court of &gstprecluded by Article 382 of the
[ltalian] Code of Civil Procedure, according to wiirulings on jurisdiction by the
Corte [suprema] di cassazione are final and biritling

The questions referred
The jurisdiction of the Court

18 The European Commission expresses douldts the jurisdiction of the Court to answer
the questions referred for a preliminary rulingpdiints out that the reference was made in
the form of an order of 6 July 2009, received at@ourt on 13 October 2009. Article 68(1)
EC, which was in force at that time, provided tbaty those national courts or tribunals
against whose decision there was no judicial remeniger national law could refer a
guestion to the Court for a preliminary ruling irder to obtain an interpretation of the acts
adopted by the Community institutions on the basigitle IV of the EC Treaty. However,
while the Regulation was adopted on the basis ¢itlds 61(c) EC and 67(1) EC, which
form part of Title IV of the Treaty, a judicial rexdy is available, according to the
Commission, under domestic law in respect of th@sitens of the referring court.

19 It is sufficient to point out in that cormtien that Article 68 EC lapsed with the entry into
force of the Lisbon Treaty on 1 December 2009 amal limitation laid down in that
provision on the right to refer a question to thauf@ for a preliminary ruling disappeared.
Pursuant to Article 267 TFEU, the courts and trddaragainst whose decisions there is a
judicial remedy under domestic law have enjoyeuaiesithat date, the right to refer questions
to the Court where acts adopted on the basis & IMtof the EC Treaty are concerned (see,
to that effect, Case-4238/09Weryriski [2011] ECR 0000, paragraphs 28 and 29).
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At paragraphs 30 and 31\Wérysnski, the Court held that, in the light of the objeetiof
establishing effective cooperation between the CofirJustice and the national courts
pursued by Article 267 TFEU and the principle obgadural economy, it must be held that
since 1 December 2009 the Court has had jurisdi¢dtchear and determine a reference for
a preliminary ruling from a court against whoseisieas there is a judicial remedy under
national law, even where the reference was lodged {o that date.

The Court therefore has jurisdiction in aeyent to hear and determine the present
reference for a preliminary ruling.

Whether the questions referred are admissible
The link between the questions referred and the praceedings

Referring to a question raised by the Cossion in its written observations, Interedil
submitted at the hearing that, since it was remdveah the United Kingdom register of
companies in July 2002, it ceased to exist as af tlate. Consequently, the filing of a
petition for the opening of bankruptcy proceediagsinst it with the Tribunale di Bari in
October 2003 had no purpose and the reference fprelminary ruling is therefore
inadmissible.

The Court has consistently held that it pafimain from giving a preliminary ruling on a
guestion submitted by a national court only wheneegr alia, it is quite obvious that the
interpretation of European Union law sought by tbatirt bears no relation to the actual
facts of the main action or its purpose, whereptablem is hypothetical or the Court does
not have before it the factual or legal materiatessary to give a useful answer to the
guestions submitted to it (see, inter alia, Casé3@/08 VEBIC [2010] ECR 1-0000,
paragraph 42 and the cataw cited).

It should be noted that the Regulation $§mgstablishes uniform rules on international
jurisdiction, the recognition of judgments and #pplicable law in insolvency proceedings
having cross-border effects. The question whetheplication for a debtor to be declared
bankrupt is admissible is still governed by thaoradl law applicable.

It is apparent from the information provdday the Tribunale di Bari that it was informed
by Interedil that that company had been removedhftbe United Kingdom register of
companies in July 2002. On the other hand, it is atoall apparent from the order for
reference whether that fact is capable, under maititaw, of precluding the opening of
bankruptcy proceedings. It cannot be ruled outithatpossible, under national law, to open
such proceedings for the purpose of organising eaynof the creditors of a dissolved
company.

It is therefore not manifest that the iptetation of European Union law sought by the
national court bears no relation to the actualsfaaft the main action or its purpose or
concerns a hypothetical problem.

The objection of inadmissibility raised lbyeredil must therefore be rejected.
The purpose of the questions referred

The defendants in the main proceedings guivat, having regard to their purpose, the
guestions are inadmissible. In their view, Questibrand 4 do not disclose any difference
between the provisions of European Union law amdr thpplication by the national courts,
whereas Questions 2 and 3 invite the Court to ap@yrules of European Union law to the
specific case before the referring court.
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In a reference for a preliminary rulinge @@ourt is empowered to rule on the interpretation
or validity of a rule of European Union law on thasis of the facts which the national court
or tribunal puts before it, and it is for the na@b court or tribunal to apply that rule to the
specific case before it (see, inter alia, Cas&49/05Price [2006] ECR +7691, paragraph
52 and the caséaw cited).

The first three questions concern, in essethe interpretation to be given to the term
‘centre of a debtor's main interests’, within theaning of Article 3(1) of the Regulation.
Having regard to their purpose, those questionsharefore admissible.

Question 4 concerns whether it is posdtne¢he referring court to disregard the rulings of
a higher court if, in the light of the interpretatigiven by the Court of Justice, it considers
those rulings to be inconsistent with European béov. That question, which concerns the
preliminary ruling procedure under Article 267 TFEB/therefore also admissible.

The claim that there is no dispute to be resolved

The defendants in the main proceedings gutbvat the issue as to whether the Italian
courts have jurisdiction to open bankruptcy proaegslwas resolved by the Corte suprema
di cassazione by a decision which, in their vieas hcquired the force of res judicata. They
infer from this that there is therefore no ‘caseqieg’ before the referring court within the
meaning of Article 267 TFEU and that the refereffioe a preliminary ruling is thus
inadmissible.

It is necessary to consider those argumenmtdation to Question 4, by which the Tribunale
di Bari seeks to ascertain the extent to whichsitbound by the Corte suprema di
cassazione’s interpretation of European Union law.

Question 4

By its fourth question, the Tribunale dirBasks, in essence, whether European Union law
precludes a national court from being bound byteonal procedural rule under which that
court is bound by the rulings of a higher natioc@uirt, where it is apparent that the rulings
of the higher court are at variance with Europeaiob) law, as interpreted by the Court of
Justice.

The Court has already held that the extgtesf a national procedural rule cannot call into
guestion the discretion of national courts notnglat final instance to make a reference to
the Court for a preliminary ruling where they halmubts, as in the main proceedings, as to
the interpretation of European Union law (Cas€l?3/09 Elchinov [2010] ECR #0000,
paragraph 25).

It is settled case-law that a judgment imcl the Court gives a preliminary ruling is
binding on the national court, as regards the pm&gation or the validity of the acts of the
European Union institutions in question, for thegmses of the decision to be given in the
main proceedings (see, inter ak&¢hinov, paragraph 29).

It follows that the national court, haviegercised the discretion conferred on it by the
second paragraph of Article 267 TFEU, is bound, tfer purposes of the decision to be
given in the main proceedings, by the interpretatd the provisions at issue given by the
Court and must, if necessary, disregard the rulofghe higher court if it considers, having
regard to that interpretation, that they are noisesient with European Union law (see, inter
alia, Elchinov, paragraph 30).

It is appropriate to point out that, in @ctance with settled case-law, a national court
which is called upon, within the exercise of itegdiction, to apply provisions of European
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Union law is under a duty to give full effect tao#e provisions, if necessary refusing of its
own motion to apply any conflicting provision oftimaal legislation, that is to say, in the
present case, the national procedural rule at igsube main proceedings, and it is not
necessary for the court to request or await ther @etting aside of that national provision
by legislative or other constitutional means (setr alia,Elchinov, paragraph 31).

In the light of the foregoing, the answeqtiestion 4 is that European Union law precludes
a national court from being bound by a nationalcpdural rule under which that court is
bound by the rulings of a higher national courteveéhit is apparent that the rulings of the
higher court are at variance with European Uniown ks interpreted by the Court of Justice.

On those grounds, the objection of inadimigy raised by the defendants in the main
proceedings, on the basis of the claim that therea dispute to be resolved, must be
rejected.

Thefirst part of question 1

By the first part of Question 1, the Trilblendi Bari asks whether the term ‘the centre of a
debtor’'s main interests’ in Article 3(1) of the Régtion must be interpreted by reference to
European Union law or national law.

The Court has consistently held that itofes from the need for uniform application of
European Union law and from the principle of edyatinat the terms of a provision of that
law which makes no express reference to the lathe@fMember States for the purpose of
determining its meaning and scope must normallygiven an autonomous and uniform
interpretation throughout the Union, having regardhe context of the provision and the
objective pursued by the legislation in questiore(sinter alia, Case -@74/08 NCC
Construction Danmark [2009] ECR +10567, paragraph 24 and case-law cited).

With regard in particular to the term ‘tbentre of a debtor’'s main interests’ within the
meaning of Article 3(1) of the Regulation, the Qobeld, at paragraph 31 d&urofood
IFSC, that that concept is peculiar to the Regulattbns having an autonomous meaning,
and must therefore be interpreted in a uniform wagependently of national legislation.

The answer to the first part of Questiois therefore that the term ‘centre of a debtor’s
main interests’ in Article 3(1) of the Regulationust be interpreted by reference to
European Union law.

The second part of Question 1, Question 2, and thefirst part of Question 3

By the second part of Question 1, Quesiaand the first part of Question 3, the Tribunale
di Bari asks, in essence, how the second sentdngeide 3(1) of the Regulation must be
interpreted for the purposes of determining thereesf a debtor company’s main interests.

In view of the fact that Interedil, accomglito the information given in the order for
reference, transferred its registered office fréahylto the United Kingdom during 2001 and
was then removed from the United Kingdom registezammpanies during 2002, it will also
be necessary, in order to provide a full answehéoreferring court, to identify the relevant
date for the purpose of determining the centrdefdebtor's main interests, so that the court
with jurisdiction to open the main insolvency predangs may be identified.

The relevant criteria for determining the centréhe debtor's main interests

While the Regulation does not provide anitedn of the term ‘centre of a debtor’s main
interests’, guidance as to the scope of that texymevertheless, as the Court stated at
paragraph 32 oEurofood IFSC, to be found in recital 13 in the preamble to Regulation,
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which states that ‘the “centre of main interestsdwd correspond to the place where the
debtor conducts the administration of his interests regular basis and [which] is therefore
ascertainable by third parties’.

As the Advocate General observed at pothtob her Opinion, the presumption in the
second sentence of Article 3(1) of the Regulatiat the place of the company’s registered
office is the centre of its main interests andréfference in recital 13 in the preamble to the
Regulation to the place where the debtor condigsatiministration of his interests reflect
the European Union legislature’s intention to dttgoeater importance to the place in which
the company has its central administration as titerion for jurisdiction.

With reference to that recital, the Colsbastated, at paragraph 33Eirofood IFSC, that
the centre of a debtor’'s main interests must betifiied by reference to criteria that are both
objective and ascertainable by third parties, imleorto ensure legal certainty and
foreseeability concerning the determination of ¢oert with jurisdiction to open the main
insolvency proceedings. That requirement for objdgt and that possibility of
ascertainment by third parties may be considerdzttmet where the material factors taken
into account for the purpose of establishing ttee@lin which the debtor company conducts
the administration of its interests on a regulasibdave been made public or, at the very
least, made sufficiently accessible to enable tpadies, that is to say in particular the
company'’s creditors, to be aware of them.

It follows that, where the bodies respolesitor the management and supervision of a
company are in the same place as its registerezbathd the management decisions of the
company are taken, in a manner that is ascert&nayplthird parties, in that place, the
presumption in the second sentence of Article 8flthe Regulation that the centre of the
company’s main interests is located in that plac@holly applicable. In such a case, as the
Advocate General observed at point 69 of her Opinibis not possible that the centre of
the debtor company’s main interests is located\¢isee.

The presumption in the second sentencertiflé 3(1) of the Regulation may be rebutted,
however, where, from the viewpoint of third partidee place in which a company’s central
administration is located is not the same as thds gegistered office. As the Court held at
paragraph 34 oEurofood IFSC, the simple presumption laid down by the Europgaion
legislature in favour of the registered office lo&t company can be rebutted if factors which
are both objective and ascertainable by third @atinable it to be established that an actual
situation exists which is different from that whitdcating it at that registered office is
deemed to reflect.

The factors to be taken into account ingJud particular, all the places in which the debto
company pursues economic activities and all thosehich it holds assets, in so far as those
places are ascertainable by third parties. As ttieoBate General observed at point 70 of
her Opinion, those factors must be assessed imaretensive manner, account being taken
of the individual circumstances of each particekase.

In that context, the location, in a MemBa&te other than that in which the registered effic
is situated, of immovable property owned by thetdelbompany, in respect of which the
company has concluded lease agreements, and tbiereda in that Member State of a
contract concluded with a financial institution ikrcamstances referred to by the referring
court — may be regarded as objective factors anthe light of the fact that they are likely
to be matters in the public domain, as factors d@inatascertainable by third parties. The fact
nevertheless remains that the presence of comma®fsaand the existence of contracts for
the financial exploitation of those assets in a MemState other than that in which the
registered office is situated cannot be regardeslicient factors to rebut the presumption
laid down by the European Union legislature unkesomprehensive assessment of all the
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relevant factors makes it possible to establisha imanner that is ascertainable by third
parties, that the company’s actual centre of mamagé and supervision and of the
management of its interests is located in thatrdbember State.

The relevant date for the purpose of locatingcrgre of the debtor’s main interests

First, it should be noted that the Regatatdoes not contain any express provisions
concerning the specific case involving the transfiea debtor’'s centre of interests. In the
light of the general terms in which Article 3(1) thie Regulation is worded, the last place in
which that centre was located must therefore bardegl as the relevant place for the
purpose of determining the court having jurisdictito open the main insolvency
proceedings.

That interpretation finds support in theu@s case-law. The Court has held that, where the
centre of a debtor's main interests is transfeméidr the lodging of a request to open
insolvency proceedings, but before the proceedargsopened, the courts of the Member
State within the territory of which the centre chiminterests was situated at the time when
the request was lodged retain jurisdiction to rale those proceedings (Case-1004
Saubitz-Schreiber [2006] ECR F701, paragraph 29). It must be inferred from that,tin
principle, it is the location of the debtor's maiantre of interests at the date on which the
request to open insolvency proceedings was lodbat is relevant for the purpose of
determining the court having jurisdiction.

In a case such as that in the main prongedn which the registered office is transferred
before a request to open insolvency proceeding@diged, the centre of the debtor's main
interests is therefore presumed, in accordancethélsecond sentence of Article 3(1) of the
Regulation, to be located at the place of the regyistered office and, accordingly, it is the
courts of the Member State within the territorywdfich the new registered office is located
which, in principle, have jurisdiction to open th&in insolvency proceedings, unless the
presumption in Article 3(1) of the Regulation ibuited by evidence that the centre of main
interests has not followed the change of registeftice.

The same rules must apply where, at the datwhich the request to open insolvency
proceedings is lodged, the debtor company has te@eoved from the register of companies
and where, as submitted by Interedil in its obsona, it has ceased all activity.

As is apparent from paragraphs 47 to 5¥@be term ‘centre of main interests’ meets the
need to establish a connection with the place whith, from an objective viewpoint and in
a manner that is ascertainable by third parties, dbmpany has the closest links. It is
therefore logical in such a situation to attachatge importance to the location of the last
centre of main interests at the time when the detsimpany was removed from the register
of companies and ceased all activities.

The answer to the second part of Questid@ukstion 2 and the first part of Question 3 is
therefore that, for the purposes of determiningelatar company’s main centre of interests,
the second sentence of Article 3(1) of the Regutathust be interpreted as follows:

- a debtor company’s main centre of intsrestist be determined by attaching greater
importance to the place of the company’s centraliattration, as may be established
by objective factors which are ascertainable bydthparties. Where the bodies
responsible for the management and supervisiorcofrgany are in the same place as
its registered office and the management decisainthe company are taken, in a
manner that is ascertainable by third parties,hat place, the presumption in that
provision cannot be rebutted. Where a company’sraeadministration is not in the
same place as its registered office, the presehcengpany assets and the existence of
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contracts for the financial exploitation of thosesets in a Member State other than
that in which the registered office is situatedrazrbe regarded as sufficient factors to
rebut the presumption unless a comprehensive assats®f all the relevant factors
makes it possible to establish, in a manner thascertainable by third parties, that the
company’s actual centre of management and supemnvasid of the management of its
interests is located in that other Member State;

- where a debtor company’s registered offcéransferred before a request to open
insolvency proceedings is lodged, the company’sreesf main activities is presumed
to be the place of its new registered office.

The second part of Question 3

By the second part of Question 3, the Traébe di Bari asks, in essence, how the term
‘establishment’ within the meaning of Article 3(@)the Regulation must be interpreted.

Article 2(h) of the Regulation defines teem ‘establishment’ as designating any place of
operations where the debtor carries out a nonitmagseconomic activity with human
means and goods.

The fact that that definition links the guit of an economic activity to the presence of
human resources shows that a minimum level of ésgtion and a degree of stability are
required. It follows that, conversely, the presemdene of goods in isolation or bank
accounts does not, in principle, satisfy the rexugnts for classification as an
‘establishment’.

Since, in accordance with Article 3(2) lné Regulation, the presence of an establishment in
the territory of a Member State confers jurisdistion the courts of that State to open
secondary insolvency proceedings against the debtmust be concluded that, in order to
ensure legal certainty and foreseeability concerriire determination of the courts with
jurisdiction, the existence of an establishment tnbngsdetermined, in the same way as the
location of the centre of main interests, on thaidaf objective factors which are
ascertainable by third parties.

The answer to the second part of Questios tBerefore that the term ‘establishment’
within the meaning of Article 3(2) of the Regulationust be interpreted as requiring the
presence of a structure consisting of a minimunellef organisation and a degree of
stability necessary for the purpose of pursuingg@onomic activity. The presence alone of
goods in isolation or bank accounts does not, imcyple, meet that definition.

Costs

Since these proceedings are, for the gartighe main proceedings, a step in the action
pending before the national court, the decisioncosts is a matter for that court. Costs
incurred in submitting observations to the Couttheo than the costs of those parties, are not
recoverable.

On those grounds, the Court (First Chamber) hereleg:

1. European Union law precludes a national catuifrom being bound by a national
procedural rule under which that court is bound by the rulings of a higher
national court, where it is apparent that the rulings of the higher court are at
variance with European Union law, as interpreted bythe Court of Justice.
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2. The term ‘centre of a debtor's main interes’ in Article 3(1) of Council
Regulation (EC) No 1346/2000 of 29 May 2000 on irgency proceedings must be
interpreted by reference to European Union law.

3.  For the purposes of determining a debtor ecopany’s main centre of interests, the
second sentence of Article 3(1) of Regulation No 4&/2000 must be interpreted as
follows:

- a debtor company’s main centre of interest must be determined by
attaching greater importance to the place of the copany’s central
administration, as may be established by objectivdactors which are
ascertainable by third parties. Where the bodies rgponsible for the
management and supervision of a company are in theame place as its
registered office and the management decisions did company are taken,
in a manner that is ascertainable by third parties,in that place, the
presumption in that provision cannot be rebutted. \Where a company’s
central administration is not in the same place a#s registered office, the
presence of company assets and the existence oftcacts for the financial
exploitation of those assets in a Member State othéan that in which the
registered office is situated cannot be regarded asufficient factors to rebut
the presumption unless a comprehensive assessmerital the relevant
factors makes it possible to establish, in a manndhat is ascertainable by
third parties, that the company’s actual centre of management and
supervision and of the management of its interestis located in that other
Member State;

- where a debtor company’s registered officis transferred before a request
to open insolvency proceedings is lodged, the compés centre of main
activities is presumed to be the place of its nevegistered office.

4. The term ‘establishment’ within the meaningof Article 3(2) of Regulation
No 1346/2000 must be interpreted as requiring the rpsence of a structure
consisting of a minimum level of organisation and aegree of stability necessary
for the purpose of pursuing an economic activity. Tie presence alone of goods in
isolation or bank accounts does not, in principlemeet that definition.

[Signatures]

* Language of the case: Italian.
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